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Introduction

On June 29,2011, trial courts in Colorado and Minnesota issued opinions in
litigation involving the constitutionality of recently passed legisla1on reducing the size of
cost-of-living adjustments (COLA)1 to be paid to persons receiving certain state pension
benefits. In both cases, the courts ruled on a Contract Clause2 challenge to the
legislation. Because there was legislation introduced on this topic in the 62nd Montana
Legislative Session3 and because several of the Montana publib employee retirement
systems face large unfunded liabilities of their own caused by market declines in their
investment assets (which prompted the legislation in both Colorado and Minnesota),
Committee staff has prepared this litigation report and analysis of the Minnesota and
Colorado trial court decisions.

1ln the conted of this Memorandum, there is no substantial difference between a cost-of-living
adjustment and the guaranteed annual benefit adjustment provided for in Montana statutes.

hrticle l, section 10, clause 1, of the U.S. Constitution prohibits the states from impairing the
obligations of contracts. The constitutions of both Colorado and Minnesotia also contain analogoius
provisions. Montana has an analogous provision in Article ll, section 31, of the Montana Constitution. The
Montana Supreme Court has held that it will construe the federal and Montana Contract Clauses
interchangeably, relying upon United States Supreme Court opinions to test the validity of Montana|egislationunderbothContractClauses.,zoz
Mont. 376, 675P.2d 96 (1984), citing Bu 33;.

3House Bill No. 197 (Hoven) provided for a constitutional amendment to allow retirement oension
contracts to be amended by the Legislature.
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Discussion

A. The Legislation

In 2010, the Colorado Legislature enacted Senate Bill No. 10-001, and Governor
Ritter signed it on February 23,2010. The law was designed to remedy years of severe
underfunding of the statutory Public Employees' Retirement Association'i provision of
public pensions to more than 400 government agencies and public entities for over
440,000 public employees and to address the unfunded liability caused by market
declines in pension fund assets. Among other changes to theletirement systems, the
legislation reduced the COLA lrom 3.25o/o or 3.57o, depending upon the subchss to
which an employee belonged,to 2o/o.

In Minnesota, the Legislature passed a financial sustainability package in 2010
that, like the Colorado legislation, included many changes to the several retirement
systems involved. Among those bhanges were changes to the postretirement
adjustment formulas of several retirement funds, with the largest fund being subject to a
change that reduced the adjustment from 2.5o/o to 2.0o/o, but returned the adjustment to
2.5o/o when the level of funding achieved goo/o. However, other small retirement funds
saw an even greater reduction.a

B. The Litigation Generally

Both the Colorado and Minnesota cases concern only the constitutionality of
changes made to the annual coLA by the respective legisratures.

In Colorado, plaintiff Gary Justus and three other named public employee
plaintiffs brought a class action civil lawsuit to have sections 19 and 20 of Senate Bill
No. 10-001, modifying the COLA formula, declared unconstitutional in Justus. et al. v. .

Colorado. et al., District Court, City and County of Denver, Gase No. 2010-CV-1SBg
(Justus). The complaint in Justus alleged that the legislation constituted a violation of
the Contract Clauses of both the U.S. and Colorado Constitutions and included other
claims based upon additional sections of the U.S. and Colorado Constitutions and
under 42 U.S.C. 1983 for their Contract Clause, takings, and substantive due process
violations of the U.S. Constitution.

Like the Colorado litigation, Swanson. et al. v. Minnesota. et al., Ramsey County
District Court, File No. 62-cV-10-05285 (2011) (Swanson), was brought as a class
action suit against the state and various retirement systems and officials of those

aFor example, the State Patrol Plan saw a reduction
to 1.5o/o. 2a1 0 Minn. Laws, sec. 1345-51, ch.3sg, art. 1, sec.

in the postretirement adjustment from 2.So/o
76-81
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systems' alleging that legislation passed in 200g and_2010 reducing the formula for theplaintiffs'postretirementbotn 
abrogated praintins;'iight to a part oithe adjustment inviotation of the contract crauses ary 

":i;ring. ci"rres of both the u.s. andMinnesota constitutiont'-ri["iie comptaint in ius]us, 
.ll9 .g,npraint in swanson arso

?g;3:.t 
that the violations ;iih; t].s. conrtiiutioffi6nstituted a vioration ot 42u.s.c.

In both Jqstus and swanson, the plaintiffs claimed that they were, as a matter ofcontract,entit|edtoaspecffiin.'!"."-in"t-uLt"ointheptbintittsatthetimethe
plaintiffs either became eligible for lelirem"ni oiln ilct retireo. ildii";; for summaryjudsment were 

T1:^!v o"tn n" branti*s anJo"i"lo"nt, t" ;"il;;iie ritisation, andin both cases the motiont G; ;;nted for tn" o"i"noants anJo;iliio tne phintiffs.
C. The Court Decisions

In both the Jqstus and swanson opinions, the trial courts issued summaryjudgment for the state oerJno"ffio"cause there were no disputes as to the facts ineither case' 'fhe 
courts rrero tnailhe ptaintiffs h;i;;i met th;ir brro"n ot proving thatthe legistation in question *"t *.onrtitrtionar-o"ioio a reasonabre doubt because theplaintiffs had not proved that a to"iqtgt existed a, a m".tter of raw requiring a specific

fi :ffiL1F.oH:H: :nB?J ?Ji:,r11l'tru"# 
;:ffi th e d a v or reti re m e n t o r th e d a y

In Justus' the court concluded.,.without citation as to the authority for thestandard appfied to the plaintirs, tn-atthe pfaini,ttr r"rro not have had I ,,reasonableexpectation" of a 
:gntl.".t tol a specinc nveioi;b6LA granted to them by statutebecause of the many times tnitlle statutory corn-nlo.bgen changed by the cororadoLegislature over the years. However, the .ourt clo t"n.rrde that th6re must be a clearand unambiguousstitg.tgnt ov-n"-r"gistaiure ii,iiJ'statutory provision is considered

:?ff 3?:ff i,:::,:tlf :l;*:*,:*$#,,;*i"t".oni,.i"o:stsandthatthe
Like the opinion in Justus, th_" 

"9jryn 
swanson concruded that there was no

ffi",:'iT:t"[tti:'#maspecinccoffii"ver,thecourttopinioninthe Ur*eb._si"t"r,sroreme ca,,rr -llr*?lh.",swanson:ourt foiloweJ ;it"; precedent ofthe united states supreme court and
determination. Here,' with the citations

,PlYT1Y?gorrtof Appears in makins that-rrtr tV Iomitted, are some of the'statements of the

sPlaintiffs 
in both Justrr-s 2nd srrra^o^renstenooyie;4{"ff sfr:"w"xfl :[i!;'"J,,:i,:,!ffi :"i,lEiill,:ff ,:F$;similar litigation in Massachug"tttlrvL*-iia-rnpsnire, 

"no 
sorti-t'k_olg..A simirai regaraction is arsope.nding in New Jersey, out rvrr. ii|rcu! ol!. ;ot ,pr*;riG pi"-intir, in New JersJy.

tJustus 
opinion p. 2; Swanson opinion, p. 14.

lustus, p. 9.
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Minnesota District Court in the Swanson opinion:

The plain.:gllPylanguage_says 
nothing about a contract. Thus, there isno express contract to usJonlvin" 
"Jjrriri"nt that is in effect as of amembers retirement H9q, no plain 

"nO 
un"rbiguous languageshows the Legisrature intended't" .d;;;"itr.t rights to a.paiicufaradjustnrent formula' ' ' . if ti't"t" is rro enrJi."ror" contract oi promise,there is no basis for a contract impairment claim.

D. lmportance of Rufings to Montana

The Justus and swanson opinions.are less important in Montana than the states
!l#?:!||."ev 

were a""Go-oGuJe rr,tontin"'['J,'ilJtn .t"trtory and case raw, is

In order for a court to determine whether there has been an unconstitutionalinterference with a. retiremeni;#;t.ontl'.i, in" ."rrt must first find that a contractexists'' In the Juslgal; sv;*; opinions, in" triJi.ourts hefd that there was nostatute' court decision, or raGoEncing tt"'diirt"r'." of a contract that incruded thedisputed coLA b919nts M"tt"ttl"* on the existence or a contract is different.sections 1e-2-so2(2l y9. A4;;;ililq arr orne p-u[iiJ"rproyee retirement systemsad m i n isrered bv,1". l*,s +ilr;v"^., Reti remei; ri;;;qil 1 e:il:; 6ii tul, M cA,govern ing the Teachers' Retiremliri'system (TRs), provide as fortows:

(2) Benefits and refundsto. eligible recipients are payable pursuantto a contract as contained in tt"trt". irr"-"onti"ct is entered into on thefirst dav of a.members cou"reo emptoyri;;i;;;.may be ennanieo by theregisfature yji,::^r-r-0."r'T.:],.r 
tr".yibgf roi ov ri.tut", the contract does

:ilrt"TflH:;:'"n s to statuies afte r tne ii mi Ji reti remeni o i i"- in ato n

(6) Benefits and refundsto erigibre recipients are payabre pursuantto a contract as contained in J:glq ur6Jil;;ificary provioeo tor oy
:j;l:l':"ll"J?:1ffi:ffi: not contain ,uirionlio statutds 

"n"in" time of

uBaumqardner 
v. tS-Empfcause *" 

:''fF!?:!"'?53610 crark co 
'

sln addition to the Pu-blic Employees' R-etilement system, 
!!-egg are the Judges, Retirement

,tri'*#3;#.5fi ffi,Fil.,*,tiu*"^_fr ;*'ilT,trJs'':ffi in';:n*svr,Hl"no

I
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l:,:T!{i$'Eili:1ff ::,i:,JixT'"'?il..H,f:lf etueenthestateandthe
because the adjustr"nt ir pro-rrlto for in statuteio 

annual benefit adjustment (GABA)

However, it is the language o{ 
th9 Minnesota ..o,yl in Swanson, after the courtconcrudes that th.ere-wa. nd.on'ti"ct to impai;, ffi i.,,gnt someday be appfied inMontana' After ft' s*tt"t ."ri conctudeJ ih;t il;r" w.as no contract for a specificlevef of a coLA' tneGffit^'tilitt on to ,i.t"'ti,t ir"n if there nao o"en a contractbetween the staie and the tr;irtiir; p;jr;it#;'.r],a specific cod,tn"t contractwas not unconstitutionafly i;np;i;J by.the r*,tirin"Ioi"-iegisfation ,J*ing the coLA.11The court noted that.both *,I'ilffi96t1 srn,'r" dr* and. the u.s. dlp,'me courthave hetd that a contract it t"i hp"iro ,rrEL. il-"i".i, a substantiar, as opposed to a

technicat or minimar, imp"i'!ni;fi1, ne oase p;itgrunr, as opposed to a coLAamount, was teft undisturbed by-ih; I_egistaiu;li"i,r"n" pfaintiffs wer teft efigibte for
some type of coL,\ that the c6iirno p"nr.-n;:ilT had been .ro;".t to previous
:ffi tr;,;,#:9,.iil*ffi *f, ,#_ffi ,f *,"ru:f ,gi*r"i,onwt.lilZ,onableand

conJrl.ion
The decisign:-Pv the coforado and Minnesota triar courts in the Justus andswanson cases' horoin'gih-"fi]iJUs no contract between ttre itaie and the membersof the retiremeni 

:rygr. r"i " rpi"inc cori,';;;;i p"rticufarry appficabre inMontana because_sptut9s. rno ilrJiiorto".iri#,; #in" fr4ontana supreme courtclearfy indicate tn.:lF-lg"i" i'pln*ion o"n"ni'[-a contr".tuar right in Montana.whether other statem-enti made iiv.tn"..*rt -in ffi; opinions coicerning theconstitutionar abilitv or a bgisiaiiJgln"l *tifi;;L."nsion 
"*t,'* witf apply in$""X5:SJJli;!";o#:tiklrui:t?dti,l?!',l.,na*;il;&nysimi,ar

CIc4.29 12T1dnta.

, n-r-, o,ll%lllil?;i lll?a],r;l;i? 
1 ,.1s-6-t1o,1e€-zl 1, 1s-7-711, 1e_B_1 10s, 1e-e_100e, 1e_e-1010,

llSwanson 
opinion, pp.21, 22.

- '1!4 , pp. 22-24. There has been riftJe evaruation of any 
"1j1.:,::.1_:tters by the Montana supreme;'"sffi lH,il:ffi ![l"oiill,F:F:tisu:1#iffi x,j,::ilfftiLus:urm:tn:i:i"Tscholars or advocates-are.likely to J"ir in"tttrese obsErvatronJ6y_tne swenEon co-rr;ionstitute ,dicta,,.l,!'ff;'"n" unnecessarv to *16 iurin!;iffi court, and;d;il;;r"fore be-ign6-reoor"t reastsiven tit'e

I
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